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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

Both the appeals of the Revenue are directed against the
respective orders of the Commissioner of Income Tax (Appeals) -1,

Chennai, for the assessment years 2011-12 and 2012-13. Since
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common issue arises for consideration in both the appeals, we
heard both the appeals together and disposing of the same by this

common order.

2. The first issue arises for consideration is disallowance made
by the Assessing Officer under Section 14A of the Income-tax Act,
1961 (in short 'the Act') read with Rule 8D of Income-tax Rules,

1962.

3. Shri N. Gopikrishna, the Ld. Departmental Representative,
submitted that the CIT(Appeals) deleted the disallowance made by
the Assessing Officer on the ground that there was no exempted
income earned by the assessee. According to the Ld. D.R., the
assessee admittedly invested heavy amount in earning the
exempted income. For managing investments, the assessee has to
necessarily incur expenditure.  Without incurring expenditure,
according to the Ld. D.R., the assessee cannot manage the
investments. Therefore, merely because there was no dividend
income, the CIT(Appeals) cannot delete the disallowance made by
the Assessing Officer towards expenditure. According to the Ld.

D.R., Section 14A of the Act or Rule 8D does not say that there
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cannot be any expenditure when there was no exempted income

earned by the assessee.

4. We heard Shri R. Sivaraman, the Ld.counsel for the
assessee also. The Madras High Court in the case of Redington
(India) Ltd. v. Addl. CIT (2017) 77 taxmann.com 257 found that
there cannot be any addition towards expenditure unless there was
exempted income earned by the assessee. In view of this judgment
of Madras High Court, this Tribunal is of the considered opinion that
the CIT(Appeals) has rightly deleted the addition made by the

Assessing Officer.

5. The next issue arises for consideration is disallowance made

by the Assessing Officer under Section 36(1)(iii) of the Act.

6. Shri N. Gopikrishna, the Ld. Departmental Representative,
submitted that the assessee has debited %9,16,50,523/- for the
assessment year 2011-12 towards interest payment. Similarly, a
debit was also found for the assessment year 2012-13. According
to the Ld. D.R., the assessee diverted the borrowed funds to sister
concerns and to various parties without interest or for a nominal

interest. Therefore, according to the Ld. D.R., the Assessing Officer
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has disallowed the claim of the assessee. The CIT(Appeals) found
that certain payments were trade advances, therefore, it cannot be
construed as loan. Referring to the assessment order, the Ld. D.R.
submitted that the assessee has not produced any evidence before
the Assessing Officer to substantiate the claim of trade advances.
Therefore, according to the Ld. D.R., what was said to be filed
before the CIT(Appeals) was not available before the Assessing
Officer for consideration. Hence, according to the Ld. D.R., the

CIT(Appeals) is not justified in allowing the claim of the assessee.

7. On the contrary, Shri R. Sivaraman, the Ld.counsel for the
assessee, submitted that the assessee made a specific claim before
the Assessing Officer that the interest payments were made to
banks on term loans. According to the Ld. counsel, the assessee-
company has not availed any fresh loan during the financial year
under consideration. The interest was paid only in respect of
existing loan. Therefore, according to the Ld. counsel, there cannot
be any disallowance during the years under consideration.
Moreover, the advances were given in the course of trade and it is
not a loan at all. Therefore, according to the Ld. counsel, the

CIT(Appeals) has rightly deleted the addition.



5 I.T.A. No.3155/Chny/16
L.T.A. No.3026/Chny/17

8. We have considered the rival submissions on either side and
perused the relevant material available on record. The question
arises for consideration is whether there was any diversion of
borrowed funds. The assessee claims that there was no fresh
borrowal during the year under consideration and the money
borrowed during the earlier year continued to exist during the years
under consideration also. Moreover, the advances were given for
business purpose. Therefore, these are all trade advances. The
fact remains that the assessee has not filed any material evidence
before the Assessing Officer to demonstrate that what were given
are trade advances. In those circumstances, this Tribunal is of the
considered opinion that the matter needs to be re-examined by the
Assessing Officer. Accordingly, orders of both the authorities below
are set aside in respect of disallowance made under Section
36(1)(iii) of the Act. The Assessing Officer shall re-examine the
matter on the basis of the material that may be filed by the
assessee and thereafter decide the issue afresh in accordance with

law, after giving a reasonable opportunity to the assessee.

9. In the result, both the appeals filed by the Revenue are partly

allowed for statistical purposes.
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Order pronounced on 26" June, 2018 at Chennai.
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